4 w OFFICE OF THE ATTORNEY GENERAL - STATE OFf TEXAS
JOHN CORNYN

Iy}
October 21, 2002

Ms. Pamela Smith
Assistant General Counsel

Texas Department of Public Safety
P.O. Box 4087

“Austin, Texas 78773-0001

OR2002-5945
Dear Ms. Smith:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 170916.

The Texas Department of Public Safety (the “department™) received six requests for
information pertaining to a June 24, 2002 multiple fatality bus accident. You inform us that
the department has released most of the requested information, but claim that a portion of the
requested information is excepted from disclosure under section 552.101 of the Government
Code. We have considered the exception you claim and reviewed the submitted information.

Initially, we must address a procedural matter. Subsections 5 52.301(a) and (b) provide:

(@ A governmental body that receives a written request for
information that it wishes to withhold from public disclosure and that
it considers to be within one of the [act’s] exceptions . . . must ask for
a decision from the attorney general about whether the information
is within that exception if there has not been a previous determination
about whether the information falls within one of the exceptions.

(b) The governmental body must ask for the attorney general’s
decision and state the exceptions that apply within a reasonable time
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but not later than the 10th business day after the date of receiving the
written request. ‘

You acknowledge that the départment failed to request a decision within the mandated ten-
day period. Pursuant to section 552.302 of the Government Code, a governmental body’s
failure to timely submit a request to this office results in the legal presumption that the
information is public and must be released. Information that 1S presumed public must be
released unless a governmental body demonstrates a compelling reason'go withhold the
information to overcome this presumption. See Gov't Code § 552.302; Hancock v. State
Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.--Austin 1990, no writ) (governmental body
must make compelling demonstration to overcome presumption of openness pursuant to
Statutory predecessor to Gov’t Code § 552.302); Open Records Decision No. 319 (1982).

Compelling reasons exist when the information is made confidential by law or affects the
interest of a third party. Open Records Decision No. 630 at 3 (1994). In this instance, you
claim that some of the requested information consists of medical records protected by section
159.002(b) of the Occupations Code, and that other information is protected by common-law

privacy. As you have asserted compelling reasons for non-disclosure of this information, we
will address your arguments.

First, we fote that a portion of the submitted information constitutes medical records, access
to which is governed by the Medical Practice Act (the “MPA”), chapter 159 of the
Occupations Code. Section 159.002 of the MPA provides:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(¢) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in Section
159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

We have marked the information that is governed by the MPA. See Open Records Decision
Nos. 598 (1991), 546 (1990) (because hospital treatment is routinely conducted under
supervision of physicians, documents relating to diagnosis and treatment during hospital stay
would constitute protected MPA records). As the patient is deceased, the medical records
may be released only on the signed consent of the deceased’s personal representative. Occ.
Code §§ 159.005(a)(5). That consent must specify (1) the information to be covered by the
release, (2) reasons or purposes for the release, and (3) the person to whom the information
is to be released. Occ. Code §§ 159.004, .005. Section 159.002(c) also requires that any
subsequent release of medical records be consistent with the purposes for which the
governmental body obtained the records. Open Records Decision No. 565 at 7 (1990).
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Next, we note that section 552.101 excepts “information considered to be confidential by
law, either constitutional, statutory, or by judicial decision.” Section 552.101 also
encompasses the doctrine 6f common-law privacy. Common-law privacy protects
information if {1) the information contains highly intimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable person, and (2) the
information is not of legitimate concem to the public. Industrial Found, v. Texas Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976), cert. denied,430U.S. 931 (‘1977). The type
~of information considered intimate and embarrassing by the Texas Supreme Court in
Industrial Foundation included information relating to sexual assault, pregnancy, mental or
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. 540 S.W.2d at 683.

This office has alsé determined that some personal financial information is highly intimate
or embarrassing and thus meets the first part of the Industrial Foundation test. Open
Records Decision Nos. 600 (1992) (personal financial choices concerning insurance are
generally confidential), 545 (1990) (common-law privacy protects personal financial
information not relating to financial transaction between individual and governmental body),
523 (1989) (common-law privacy protects credit reports, financial statements, and other

personal financial information), 373 (1983) (common-law privacy protects assets and income
source information).

However, because "the right of privacy is purely personal,™ that right "terminates upon the
death of the person whose privacy is invaded." Moore v. Charles B. Pierce F. ilm Enters.,
Inc.,589 S.W.2d 489, 491 (Tex. App.—Texarkana 1979, writ ref’d n.r.e.); see also Justice v.
Belo Broadcasting Corp., 472 F. Supp. 145, 146-47 (N.D. Tex. 1979) ("action for invasion
of privacy can be maintained only by a living individual whose privacy is invaded") (quoting
Restatement of Torts 2d); Attorney General Opinions JM-229 (1984) ("the right of privacy
lapses upon death"), H-917 (1976) (“We are . . . of the opinion that the Texas courts would
follow the almost uniform rule of other jurisdictions that the right of privacy lapses upon

death.”); Open Records Decision No. 272 (198 1) (“theright of privacy is personal and lapses
upon death”).

After reviewing the submitted information, we note that the majority of the information
pertains to the deceased individual and therefore is not protected under common-law privacy.
We have marked one document, however, that relates to an individual other than the
deceased and which is financial information that must be withheld under section 552.101 in
conjunction with common-law privacy. The remaining information is not excepted under
section 552.101 and must be released to the requestor, except as follows.
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Section 552.130 provides in relevant part:

(a) Information is excepted from the requirement of Section 552.021 if the
information relates to;

(1) a motor vehicle operator’s or driver’s license or permit
issued by an agency of this state; [or] ‘

I
(2) amotor vehicle title or registration issued by an agency of
this state[.]

You must withhold the Texas driver’s license numbers we have marked under section
552.130.

Further, the submitted information contains bank account and credit card numbers. Section
552.136 of the Government Code states that “[n]otwithstanding any other provision of this
chapter, a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code §
552.136.. This provision was enacted to protect the privacy of an individual, and therefore,
as noted above, the protection extinguishes upon the individual’s death. However, you
inform us that “the records include information on accounts [the deceased] shared with
individuals who are still living.” Thus, pursuant to section 552.136, the department must
withhold the account numbers we have marked which were jointly owned by the deceased
and a person who is a joint holder of the account.

Finally, we note that the submitted documents include fingerprint information that is subject

to sections 559.001, 559.002, and 559.003 of the Government Code. These sections provide
as follows:

Sec. 559.001. DEFINITIONS. In this chapter:

(1) “Biometric identifier” means a retina or iris scan,
fingerprint, voiceprint, or record of hand or face geometry.

(2) “Governmental body” has the meaning assigned by
Section 552.003 [of the Government Code], except that the

term includes each entity within or created by the judicial
branch of state government.

Sec. 559.002. DISCLOSURE OF BIOMETRIC IDENTIFIER. A
governmental body that possesses a biometric identifier of an individual:
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(1) may not sell, lease, or otherwise disclose the biometric
identifier to another person unless:

"’(A) the individual consents to the
disclosure;

(B) the disclosure is required or
permitted by a federal statute or by a
state statute other than Chapter 552 [of
the Government Code]; or

i

(C) the disclosure is made by or to a
law enforcement agency for a law
enforcement purpose; and

(2) shall store, transmit, and protect from disclosure the biometric
identifier using reasonable care and in a manner that is the same as or
more protective than the manner in which the governmental body
stores, transmits, and protects its other confidential information.

Sec. 559.003. APPLICATION OF CHAPTER 552. A biometric identifier

in the possession of a governmental body is exempt from disclosure under
Chapter 552.

It does not appear to this office that section 559.002 permits the disclosure of the submitted
fingerprint information to these requestors. Therefore, the department must withhold this

information, which we have marked, under section 552.101 in conjunction with section
559.003 of the Government Code.

To summarize, the department may release the medical records we have marked only in
accordance with the MPA. We have marked one document that must be withheld under
section 552.101 in conjunction with common-law privacy. The marked driver’s license
numbers must be withheld under section 552.130. The marked account numbers must be
withheld under section 552.136 to the extent they belong, in part, to a living individual. The
marked fingerprint information must be withheld under section 552.101 and section 559.003

of the Government Code. The remaining responsive information must be released to the
requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.




Ms. Pamela Smith - Page 6

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the'attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 1 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general

have the right to file suit against the governmental body to enforce this ruling. /d.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. Ifthe governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-6839.

The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental

body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information tri ggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or

complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
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§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

" -

Sincerely, ;

Michael A. Pearle “
Assistant Attorney General
Open Records Division

MAP/jh
Ref: ID# 170916
Enc. Submitted documents

c: Mr. Greg Robinson
Van Wey and Johnson
Attorneys at Law
5910 N. Central Expressway
Suite 1380
Dallas, Texas 75306
(w/o enclosures)

Mr. Grant Jack

3526 Lakeview Parkway
Rowlett, Texas 75088
(w/o enclosures)

Mr. Daniel Durfey
Durfey & Associates
2911 Turtle Creek
Suite 1400

Dallas, Texas 75219
(w/o enclosures)

Ms. Mary McKee

Fort Worth Star-Telegram
P.O. Box 1870

Fort Worth, Texas 76102
(w/o enclosures)
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c: Mr. John W. Murray, Jr. CFE, Ctd
3942 Rochelle
Dallas, Texas 75220
(w/o enclosures) .

Mr. Steve Manuel

AIG Claims Investigator
AIG Claim Services, Inc.
P.O. Box 299

Dallas, Texas 75221
(w/o enclosures)






